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*1 NATURE OF CASE
The case arises from mortgage foreclosure action filed by CitiMortgage, Inc. hereinafter “ CitiMortgage,” against Dorothy M.
White, hereinafter “Ms. White.” Ms. Whitefiled athird party petition against Kansas Secured Title, hereinafter “KST,” claiming
that KST charged her too much (upcharges) for courier and mortgage recording fees, and alleging that KST violated the Kansas
Consumer Protection Act, hereinafter “KCPA,” and the Real Estate Settlement Procedures Act, hereinafter “RESPA.” Ms.
White also made claims for breach of good faith, breach of fiduciary duty, negligence, conversion and fraud.

KST filed aMotion for Summary Judgment which was granted. Ms. White now appeals.

ISSUES ON APPEAL

I. Whether Ms. White has properly appealed all of the issues presented in her appellate brief?

I1. Whether the district court erred in granting KST's Motion for a Protective Order?

[11. Whether the district court erred in finding the statute of limitations barred Ms. White's KCPA tort and RESPA claims?

IV. Whether the district court erred in finding that a closing agent has no duty of care?

V. Whether the district court limited access to justice or erred when mandating mediation without shifting the mediation fees
to KST and the other parties?

STATEMENT OF FACTS

1. On October 3, 2008, Ms. White executed a Note with BNC National Bank, hereinafter “BNC,” in exchange for loaned funds
in the sum of $43,750.00. (ROA Vol. I, 17).

2. On October 3, 2008, Ms. White executed a mortgage to Mortgage Electronic Registration Systems, Inc. to secure payment
of the Note. (ROA Val. |, 17).

3. The Note and Mortgage were subsequently assigned to CitiMortgage. (ROA Val, |, p. 17).

*2 4. On or about August 13, 2008, BNC entered into an agreement to provide loan origination servicesto Ms. White. (ROA,
Vol. Il, 89).

5. On October 3, 2008, KST handled a closing on the loan from BNC to Ms. White. The closing agent for KST was Mary Jo
Davis. (ROA, Vol. V, 382).

6. Prior to the closing, Ms. Davisreceived aHUD-1 Settlement Statement, hereinafter “HUD-1" from BNC reflecting estimated
settlement charges of $75.00 for a courier fee and $120.00 for a mortgage filing fee. (ROA, Val. V, 382).

7. After receiving the HUD-1 from BNC, Ms. Davis prepared a fina HUD-1 reflecting the actual charges, including a courier
fee of $40.00 and a mortgage filing fee of $64.00. (ROA, Val. V, 366).

8. At the closing, Ms. Davis explained the charges on the HUD-1 she prepared to Ms. White and Ms. White signed the HUD-1
Ms. Davis prepared. (ROA, Vol. V, 366).
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9. Above Ms. White's signature on the HUD-1 she signed, it states “| have carefully reviewed the HUD-1 and to the best of
my knowledge and belief, it is a true and accurate of all receipts and disbursements made on my account or by me on this
transaction...” (ROA, Vol. V, 366).

10. Ms. White neglected to make payments on her mortgage starting on December 1, 2009 and defaulted. (ROA, Val. I, 18).
11. CitiMortgage filed a Petition for Mortgage Foreclosure against Ms. White on August 11, 2010. (ROA, Vol. 1,15).

12. Ms. Whitefiled her Answer and Counter Claim with Interpleader of Third Party Defendants on September 21, 2010. (ROA,
Val. I, 51).

*3 13. Ms. White then filed her Amended Answer, Counter Claim and Third Party Petition with Interpleader of Third Party
Defendants on October 27, 2010, over two years after closing on the mortgage. KST was listed as a third party defendant.
(ROA, Vol. Il, 86).

14. On July 6, 2011, KST filed a Mation for Summary Judgment and Motion to Stay Discovery (ROA, Voal. V, 362 and Vol.
V, 391), and on July 15, 2011, KST filed aMotion for Protective Order. (ROA Voal. V, p. 398).

15. On November 22, 2011, the district court granted KST's Motion to Stay Discovery and Motion for Protective Order (ROA,
Vol.V, 454-55) and on February 23, 2012, the district court granted KST'sMotion for Summary Judgment. (ROA, Vol. 1 X, 763).

16. On March 7, 2012, Ms. White filed a Premature Notice of Appeal wherein she stated that she was appealing the district
court's granting of KST's Motion for Summary Judgment. (ROA Vol. IX, p. 789).

17. The Premature Notice of Appeal also stated that Ms. White “now contemplates’ the appeal of additional issues including:
a. Thedistrict court's granting of KST's Motion for Protection and Motion to Stay Discovery;

b. District court's interpretation of RESPA 12 USC 2607,

c. Other matters.

(ROA Val. IX, p. 790).

18. Ms. White did not file another Notice of Appeal identifying the additional issues she was contemplating appealing at the
time she filed her Premature Notice of Appeal.

ARGUMENTSAND AUTHORITIES
*4 |. Whether Ms. White Has Properly Appealed All Of The I ssues Presented In Her Brief.
A. Ms. Whites Notice of Appeal Did Not Specify All of the Issues She Briefed in Her Appellant'sBrief.

The requirements for a notice of appeal are specified in K.S.A. 60-2103(b) :
Notice of appeal. The notice of appeal shall specify the parties taking the appeal; shall designate the judgment or part thereof
appealed from, and shall name the appellate court to which the apped is taken. (emphasis added.)
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These requirements are also embraced in the appellate rules, which specify the form of notice of appea and provide that it
includes a designation of “the judgment or part thereof appealed from.” Supreme Court Rules 2.01 (2006 Kan. Ct. R. Annot.
9) and 2.02 (2006 Kan. Ct. R. Annot. 9). Utilization of “catch-all” language, such as “and from each and every order or ruling
entered against the appellant” or “from all underlying adverse rulings’ in anotice of appeal has been recognized as sufficiently
inclusiveto perfect appeal s from otherwise unspecified rulings. Fletcher v. Anderson, 27 Kan. App. 2d 276, 283-84, 3 P.3d 558
(2000). Where the notice fails to specify the judgment appealed from, the appeal should be dismissed. Sate v. G.W.A,,
258 Kan. 703, 705, 906 P.2d 657 (1995) (emphasis added); and In re Marriage of Galvin, 32 Kan. App. 2d 410, 411-12, 83
P.2d 805 (2004).

More recently in the case of Gates v. Goodyear, 37 Kan. App. 2d 263, 155 P. 3d 1196 (2007) the court held that since the
appellees did not designate all of the proper judgment that was being appealed, under Kan. Stat. Ann. § 60-2103(b), the Court
of Appealslacked jurisdiction over two of the landlord's claims.

Since Ms. White's Premature Notice of Appeal only identified the district court'sruling on KST'sMotion for Summary Judgment
asthe judgment being appeal ed, the Court of Appealsdoes not have jurisdiction over the additional issuesraised by Ms. Whitein
her appellatebrief; *5 i.e. propriety of the district court granting KST's Motion to Stay Discovery and Motion For a Protective
Order and denying Ms. White's Request To Shift Mediation Fees.

1. Whether The District Court Erred In Granting KST'sMotion For A Protective Order?
A. Standard of Review

The standard of review hasbeen well settled by this court for issues of discovery. “ Control of discovery isentrusted to the sound
discretion of the trial court, and orders concerning discovery will not be disturbed on appeal in the absence of clear abuse of
this discretion.” Hill v. Farm Bur. Mut. Ins. Co., 263 Kan. 703, 704, 952 P.2d 1286 (1998), quoting Cott v. Peppermint Twist
Mgt. Co., 253 Kan. 452, Syl. 1 20, 856 P.2d 906 (1993).

Tria courts are vested with broad discretion in supervising course and scope of discovery. Olathe Mfg., Inc. v. Browning Mfg.,
259 Kan. 735, 768, 915 P.2d 86 (1996). “ Judicial discretionisabused whenjudicial actionisarbitrary, fanciful, or unreasonable,
which is another way of saying that discretion is abused only where no reasonabl e person would take the view adopted by the
trial court.” Hill, 263 Kan. at 704.

B. TheDistrict Court Did Not Err In Granting KST's Motion For A Protective Order.

A district court may limit discovery under K.S.A. 60-226(b)(2) by making any order to protect aparty or person from annoyance,
embarrassment, oppression, or undue burden or expense. Kansas Medical Mut. Ins. Co. v. Svaty, 291 Kan. 597, 621, 244 P.3d
642 (2010). In addition, under K.S.A. 60-226(c)(1) a district court may issue a protective order staying additional discovery if
it finds additional discovery would be an “...undue burden or expense,” to the parties.

*6 When the parties have conflicting interests in material sought to be discovered, the protective power of the court may be
sought by aparty under K.S.A. 60-226(c) and the court must balance the litigant'sinterest in obtai ning the requested information
with the resisting party's interest. In re City of Wichita, 277 Kan. 487, 514, 86 P.3d 513 (2004). If significant countervailing
considerations appear in opposition to discovery, protective power of the court may be brought into play to strike fair balance
of competing interests, and such power may also be used to prevent annoyance, undue expense, embarrassment, or oppression.
Alseike v. Miller, 196 Kan. 547, 555, 412 P.2d 1007 (1966).

At thetime KST filed its Motion for Summary Judgment, the case had been on file for over 10 months, and KST had provided

Ms. White's attorney with a copy of the subject KST closing file. Also, at thetime KST filed its Motion for Summary Judgment
and Motion to Stay Discovery on July 6, 2011, BNC had filed a Motion to Dismiss on January 11, 2011 and CitiMortgage did
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the same on April 25, 2011. In addition, on July 13, 2011, BNC filed a Motion to Stay Discovery and CitiMortgage joined in
the motion on July 15, 2011.

Ultimately, on November 18, 2011, the district court (the Hon. Charles S. Andrews) granted all motions requesting a stay of
discovery stating:

(1) First and foremost is the Third Party Defendant, Kansas Secured Title & Abstract Co.'s Motion to Stay Discovery pending
the disposition of its Motion for Summary Judgment. It seemsmost judicially economical to grant the Motion to Stay Discovery
and the same is granted;

(2) The same theory applies to BNC Bank's request to stay all deadlines pursuant to the case management order and the same
isgranted; and

(3) Findly, the Third Party Defendant, Kansas Secured Title and Abstract Co., has filed a Motion for Protective Order. The
Court feelsthat said party has made a good-faith showing pursuant to K.S.A. 60-226 and the same is hereby granted.

(ROA Vol.V, p. 455-56).

*7 In granting KST's Motion for a Protective Order, it appears that Judge Andrews balanced the need for discovery versus
the expense of discovery under K.S.A. 60-226(c) and concluded that KST's Motion for Summary Judgment could be ruled on
without the need for additional discovery. Judge Andrewsdid not abuse hisdiscretion in granting KST's Motion for aProtective
Order and Motion to Stay Discovery, especially when considering the fact that he found that KST had made “...a good-faith
showing pursuant to K.S.A. 60-226 and the same is hereby granted.” (ROA Val. V, p. 454-55).

In addition, at the oral argument of KST's Motion for Summary Judgment, Ms. White asked the court to reconsider Judge
Andrews' earlier ruling granting KST's Motion for a Protective Order. Ms. White extensively argued her position (ROA Vol.
X, pp. 58, 1. 8-25, 59, 1. 1-5, 11-25, p. 62, 1. 7-15, p. 66, 1. 20-25, p. 67 1. 1-25, p. 68, 1. 1-25 and p. 69, 1. 1-6), but ultimately,
the district court (the Hon. John E. Sanders) decided to reserve ruling on the motion. (ROA Val. X, p. 68, 1.25 and p. 69, 1. 1).

Obvioudly, if the district court felt that there were material issues of fact remaining that precluded the court from considering
KST's Motion for Summary Judgment or that the discovery requested by Ms. White (deposing a KST closing officer) was
necessary or would aid the court in ruling on the motion, the court would have set aside the Protective Order and alowed Ms.
White to proceed with her requested discovery.

Thefact that the court was ableto rule on KST's Motion for Summary Judgment without the aid of the additional discovery Ms.
White requested, is primafacie evidence that the additional discovery would not have aided the court in reaching itsdecision. In
thisregard, in its Memorandum and Order granting KST's motion, the court set out the correct standard of review *8 ((“when
the pleadings, the discovery and disclosure materials on file, and any affidavits or declarations show that there is no genuine
issue as to any material fact and that the movant is entitled to judgment as a matter of law,” (ROA Vol. IX, p. 766)) before
granting KST's motion asto Counts|, 11, I, IV, VI, VII, VIII and X. (ROA Val. IX, p.778).

Anything Ms. White could have gleaned through additional discovery, including the deposition of any KST loan officer, would
not have assisted the district court in ruling on KST's Motion for Summary Judgment. The district court obviously concluded
that from the record before it (including the self-serving affidavit signed by Ms. White's counsel and attached to Ms. White's
response to the motion (ROA Vol. VI. P. 494-96)), that there were no material issues of fact that precluded the court from
considering or granting KST's Motion for Summary Judgment.
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Thedistrict court did not abuseitsdiscretion in granting KST's Motion For aProtective Order or in denying Ms. White's request
to set aside the Protective Order and allow her to pursue additional discovery prior to the court ruling on KST's Mation for
Summary Judgment.

[11. Whether The District Court Erred in Finding The Statute Of LimitationsBarred Ms. White's KCPA, Tort and
RESPA Claims?

A. Standard of Review

On appeal from the granting of amotion for summary judgment, the court applies the same rules asthe district court and, where
reasonable minds could differ as to conclusions drawn from the evidence, summary judgment must be denied. Hamming v.
Ford, 246 Kan. 70, 72-73, 785 P.2d 977 (1990). In Scott v. Hughes, 281 Kan. 642, 644, 132 P.3d 889 (2006), the court noted:

Summary judgment is appropriate when the pleadings, depositions, answers to interrogatories, and
admissions on file, together with the affidavits, show that there is no genuine issue as to any material fact
and that the moving party is entitled to judgment as amatter of law. Thetrial court is required to resolve al
*9 facts and inferences which may reasonably be drawn from the evidence in favor of the party against
whom the ruling is sought. When opposing a motion for summary judgment, an adverse party must come
forward with evidence to establish a dispute as to a material fact. In order to preclude summary judgment,
the facts subject to the dispute must be material to the conclusive issuesin the case. On appeal, we apply
the samerulesand wherewefind reasonable mindscould differ astothe conclusionsdrawn from the
evidence, summary judgment must be denied. [Citations omitted] 281 Kan. at 644 (emphasis added).

Summary judgment is appropriate if the record conclusively showsthat thereis no genuineissue asto any material fact and that
the moving party is entitled to judgment as a matter of law. C.J.W. v. Sate, 253 Kan. 1, 16, 853 P.2d 4 (1993). In addition, itis
important to note that the legal effect of awritten instrument (here, purportedly the HUD-1 Ms. White signed at the closing) is
aquestion of law over which an appellate court has unlimited review. Osterhaus v. Toth, 291 Kan. 759, 749 P.3d 888 (2011).

B. Kansas Consumer Protection Act Claims
1. No Factual or Legal Basis For Material Misrepresentations Claim Under K.S.A. 50-626.

Ms. White recites alitany of pre-loan closing accusations against CitiMortgage and BNC in her Counterclaim and Third Party
Petition. (ROA Val. I1, p. 89, 91-93). She also claims KST violated the K.S.A 50-626 as follows:

(1) Presenting a settlement statement knowing that the courier fees and recording fees were incorrect while misrepresenting
these were the correct charges which concealed the overcharge;

(2) Presenting or preparing multiple settlement statements; and

(3) Failing to explain material facts.

(ROA Vol. Il, p. 21-22).

K.S.A. 50-626 forbids deceptive acts and practicesin consumer transactions. The relevant portions of the statute are asfollows:
*10 (a) No supplier shall engage in any deceptive act or practice in connection with a consumer transaction.

(b) Deceptive acts and practices include, but are not limited to, the following, each of which ishereby declared to be aviolation
of this act, whether or not any consumer hasin fact been misled:
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(1) Representations made knowingly or with reason to know that:

(A) Property or services have sponsorship, approval, accessories, characteristics, ingredients, uses, benefits or quantities that
they do not have;

(B) the supplier has a sponsorship, approval, status, affiliation or connection that the supplier does not have;

(C) property isoriginal or new, if such property has been deteriorated, altered, reconditioned, repossessed or is second-hand or
otherwise used to an extent that is materially different from the representation;

(D) property or services are of particular standard, quality, grade, style or mode, if they are of another which differs materially
from the representation;

(E) the consumer will receive a rebate, discount or other benefit as an inducement for entering into a consumer transaction in
return for giving the supplier the names of prospective consumers or otherwise hel ping the supplier to enter into other consumer
transactions, if receipt of benefit is contingent on an event occurring after the consumer enters into the transaction;

(F) property or services has uses, benefits or characteristics unless the supplier relied upon and possesses a reasonable basis
for making such representation; or

(G) use, benefit or characteristic of property or services has been proven or otherwise substantiated unless the supplier relied
upon and possesses the type and amount of proof or substantiation represented to exist.

The above provisions of K.S.A. 50-626 are not applicable to the claims presented by Ms. White; i.e. that KST presented multiple
and inaccurate HUD-1 Settlement Satements to her at the closing of her loan transaction with BNC. Neither Ms. Davis or
anyone else at KST made any of the “misrepresentations’ set forth in Section (b)(1) (A) - (G) at theloan closing to Ms. White.
Therefore, one must look beyond Section (b)(1) (A) - (G) to determine if Ms. White has *11 plead a “deceptive acts and
practices’ claim under K.S.A. 50-626. Under K.S.A. 60-626(b)(2) & (3), a “deceptive act or practice” can also include the
following:

(2) the willful use, in any oral or written representation, of exaggeration, falsehood, innuendo or ambiguity asto amaterial fact;

(3) the willful failure to state a material fact, or the willful concealment, suppression or omission of amaterial fact;

Ms. White's claim arguably falls under subsections 2 or 3. The origina HUD-1 Ms. White was provided at the closing was
prepared by BNC and reflected their estimate of the courier and mortgage filing fees and courier fees; $75.00 and $20.00
respectively. (ROA Vol. V, p. 382-3, 388-89). The HUD-1 that Mary Jo Davis, the closing officer for KST, prepared and
reviewed with Ms. White at the closing reflected the actual courier charge of $40.00 and mortgage filing fee of $64.00. Id. In
thisregard it is also important to note the following testimony of Ms. Davis:

(1) Received a HUD-1 from BNC that was prepared by Shannon Novak that reflected her estimates of various fees;

(2) Ms. Novak estimated the courier and mortgage filing fees to be $75.00 and $120.00 respectively;

(3) | prepared another HUD-1 reflecting the actual costs of the courier and mortgage filing fees which were $40.00 and $64.00
respectively;

(4) At the closing, | went over with Ms. White the HUD-1 that | prepared and she signed the Statement; and
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(5) The amount Ms. White was charged for courier fees was $40.00 and the amount she was charged for the mortgage filing
fee was $64.00.

(ROA Vol. V. p. 382).

It is also important to note that after Ms. Davis explained the HUD-1 to Ms. White, Ms. White signed the HUD-1 verifying
that she had reviewed the “...HUD-1 Settlement Statement and to the best of my knowledge and belief, it isatrue and accurate
statement of all receipts and *12 disbursements made on my account by me in this transaction. | further certify that | have
received a completed copy of pages 1, 2 and 3 of this HUD-1 Settlement Sheet charges.” (ROA Vol. V. p. 388-390).

Ms. White did not claim in her Third Party Petition that KST intended to deceive her or concealed anything from her at the
loan closing. In fact, the record is to the contrary. The fact that Ms. White does not contend that KST (presumably Ms. Davis)
intended to deceive her or conceal something from her at the loan closing is fatal to Ms. White's KCPA claims, presumably
under K.S.A. 50-626(b)(2) & (3).

Although intent is not required to be plead and shown for a violation of K.S.A. 50-626(b) (1), it is for a violation of K.S.A.
50-626(b)(2) and (b)(3). Moorev. Bird Engineering Co., 273 Kan. 2, 15-17, 41 P.3d 755 (2002). Whether a deceptive practice
has been committed is ordinarily a question of fact for the jury. However, summary judgment is appropriate if there is no
evidence of deceptive conduct. Id.

In Gonzales v. Associates Fin. Serv. Co., 266 Kan. 141, 967 P.2d 312 (1998), Gonzal es contended that Associates violated the
KCPA by engaging in “the practice of soliciting multiple re-financings,” resulting in “deception that the Truth-In-Lending Act
was not designed to prevent.” According to Gonzales, Associates willfully concealed the cost of refinancing, as evidenced by
the practice of soliciting customersto refinance. Gonzal es also claimed that A ssociates concealing the astronomical incremental
expense of borrowing small amounts of additional funds when an origination fee is charged on the full amount loan violated
the KCPA.

In affirming the district court's granting of Associates motion for summary judgment, the court explained:

We find no showing in the record that Associates either purposefully withheld relevant information or misstated facts with the
intention of deceiving Gonzales. *13 SeePorrasv. Bell, 18 Kan. App. 2d 569, 570-71, 857 P.2d 676 (1993) (intent isarequired
element for a claim under the KCPA). Transactions that merely appear unfair, or in retrospect are bad bargains, do not state a
claim under the KCPA. See Remco Enterprises, Inc. v. Houston, 9 Kan. App. 2d 296, 300-03, 677 P.2d 567,rev. denied 235
Kan. 1042 (1984), (a 20-year-old single welfare mother of three with a ninth-grade education who would have had to pay 108%
more than a cash customer for a TV on arental agreement with option to purchase held no violation of the unconscionability
section of the KCPA). Where arecord is* devoid of any evidence of deceptive or oppressive practices overreaching, intentional
misstatements, or concealment of facts,” there is no claim under the KCPA. 9 Kan. App. 2d at 303.

Theactionwhich stimulatesall of Gonzales complaintsis Associates charging an origination fee based on the amount financed,
including refinancing rather than only on the amount of new money advanced with the August and December loans. Gonzales
relieson In re Tucker, 74 B.R. 923 (Bankr. E.D. Pa. 1987). The bankruptcy court in Tucker, on aloan secured by real estate,
denied the borrower'susury claim. Thedebtor contended that thelender wasrequired to rebate unearned service chargesimposed
as finance charges on a series of loans when the loans are refinanced. The bankruptcy judge noted that because the debtor had
not invoked the Pennsylvania Unfair Trade Practices and Consumer Protection Law, in asserting his usury claim, he was not
foreclosed from doing so. 74 B.R. at 927-28.

266 Kan. at 166-67.
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There simply is nothing in the record that KST either purposefully withheld relevant information or misstated facts with the
intention of deceiving Ms. White prior to or at theloan closing. In addition, Ms. White hasnot claimed in her Third Party Petition
that KST withheld relevant information from her at the loan closing with the intent to deceive her. (ROA Val. I1, p.21-22).

Ms. White has failed to meet the simple and minimum requirements of pleading a “deceptive practices and act” claim under
K.S.A. 50- 626(b)(2) & (3). Since her Third Party Petition is devoid of any allegation that anyone at KST intended to deceive
her or concealed anything from her at the loan closing, the district court was correct in granting KST's Motion for Summary
Judgment asto Count X.

2. No Factual Or Legal Basis For Any Claim Under K.S.A. 50-627.
*14 a. Standard of Review

Theoretically, appellate courts have unlimited review of determining whether conduct is unconscionable under the KCPA
because it involves the interpretation of a statute, but the Supreme Court recently clarified that the review must be “tempered”
by the notion that afinding of unconscionahility isbest “left to the sound discretion of thetrial court to be determined under the
peculiar circumstances of each case.” [Citation omitted.] State ex rel. Sovall v. DVM Enterprises, Inc., 275 Kan. 243, 249, 62
P.3d 653 (2003). This moderated review is appropriate because, “[w]ith a concept so nebulous as unconscionability involved,
it is necessary that a certain amount of leeway be granted trial courts when deciding the unconscionability of acts.” [Citations
omitted.] DVM Enterprises, 275 Kan. at 249. To the extent that resolving the question of unconscionability requires this court
to construe the provisions of the KCPA, this court also has unlimited review over questions of statutory interpretation. Unruh
v. Purina Mills, 289 Kan. 1185, 1193, 221 P.3d 1130 (2009).

b. No Evidence of Unconscionability Under K.S.A. 50-627.

Ms. White's suggested claim of unconscionahility is premised exclusively on KST “keeping, creating or presenting different
settlement statements” to her at the loan closing. (ROA Voal. 1, p. 108). Although Ms. White's Third Party Petition states that
the claim is being brought pursuant to K.S.A. 50-637, which deals with the powers of receivership, KST will assume this was
atypographical error and the claim is being brought under K.S.A. 50-627. Her claim under K.S.A. 50-627 mirrors her claim
under K.S.A. 50-626. In either event, there is no factual or legal basis for the claim.

K.S.A.50-627 (b) providesthat the unconscionability of an act or practiceisaquestion for the court. K.S.A. 50-627 (b) provides
in determining whether an act is unconscionable, *15 “...the court shall consider circumstances of which the supplier knew
or had reason to know, such as, but not limited to the following that:

(1) The supplier took advantage of the inability of the consumer reasonably to protect the consumer's interests because of the

consumer's physical infirmity, ignorance, illiteracy, inability to understand the language of an agreement or similar factor;

(2) when the consumer transaction was entered into, the price grossly exceeded the price at which similar property or services
were readily obtainable in similar transactions by similar consumers;

(3) the consumer was unable to receive a material benefit from the subject of the transaction;

(4) when the consumer transaction was entered into, there was no reasonable probability of payment of the obligation in full
by the consumer;

(5) the transaction the supplier induced the consumer to enter into was excessively one-sided in favor of the supplier;
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(6) the supplier made amisleading statement of opinion on which the consumer was likely to rely to the consumer's detriment;
and

(7) except as provided by K.S.A. 50-639, and amendments thereto, the supplier excluded, modified or otherwise attempted to
limit either the implied warranties of merchantability and fitness for a particular purpose or any remedy provided by law for
abreach of those warranties.

The wording of K.S.A. 50-627(b) sets the tone for consideration of whether an action is unconscionable when it states: “The
court shall consider circumstances of which the supplier knew or had reason to know, such as, but not limited to the following:”
It is clear the legidature intended the original subsections of (b)(1) through (b)(6) to be a guide in determining what kind of
conduct should be found unconscionable without expressly limiting the court to the statutory examples. Willman v. Ewen, 6
Kan. App. 2d 321, 324, 627 P.2d 1190, (1981), affd 230 Kan. 262, 634 P.2d 1061 (1981).

*16 InWillman, the court concluded that, “ The cases seem to support the view that there must be some element of deceptive
bargaining conduct present aswell as unequal bargaining power to render the contract between the parties unconscionable.” 230
Kan. at 266. Further support is the comment to K.S.A. 50-627 which references unconscionability in the context of the UCC,
clearly a contractual-based form of the doctrine: “As under the UCC ( K.S.A. 84-2-302) unconscionability typically involves
conduct by which a supplier seeks to induce or to require a consumer to assume risks which materially exceed the benefits to
him of arelated consumer transaction.” Id.

Also, the 1973 Legidative Comments to K.S.A. 50-627 provide a few illustrations of unconscionable acts, including the use
of legal verbiage in atransaction with alow-income consumer so that the consumer cannot readily comprehend the terms. See
also Sate ex rel. Sovall v. ConfiMed., 272 Kan. 1313, 1318, 38 P.3d 707 (2002).

Ms. White makes no effort to identify the specific facts supporting her claim of unconscionability other than to generally
allegethat she received conflicting HUD-1 Settlement Statementsfrom KST at the loan closing containing different courier and
mortgage filing fees. Again, the HUD-1 with the higher courier fee of $75.00 and mortgage filing fee of $120.00 was prepared
by BNC, not KST. Ms. Davis, the closing officer for KST, prepared the HUD-1 that she reviewed with Ms. White at the loan
closing and that Ms. White signed the HUD-1. (ROA Val. V. p. 382).

The fact that Ms. Davis provided Ms. White two HUD-1's at the loan closing does not rise to unconsicionability, especially
when considering the fact that HUD-1 that Ms. Davis reviewed with her contained the actual courier and mortgage filing fees.
Asnoted in Willman, “there must be some element of deceptive bargaining conduct present aswell asunequal *17 bargaining
power to render the contract between the parties unconscionable.” 230 Kan. at 266. Also, where a record is devoid of any
evidence of any deceptive or oppressive practices, overreaching, intentional misstatements, or concealment of facts,' asisthe
case here, there can no claim of unconscionability under the K.S.A. 50-627(b). Remco, 9 Kan. App. 2d at 300-03.

Ms. Davis providing Ms.White with the preliminary HUD-1 prepared by BNC and the final HUD-1 she prepared with the
actual courier and mortgage filing fees, does not rise to the level of conduct considered unconscionable under K.S.A. 50-627
(b). As aresult the district court was correct in granting KST's Motion for Summary Judgment as to Count X of Ms. White's
Third Party Petition.

4. OneYear Statute of Limitations Applies To KCPA Claim.

KST concedes that a 3-year statute of limitations applies to claims brought for damages and civil penalties under the K.S.A.
50-626(b)(1). Alexander v. Certified Master Builders Corp., 268 Kan. 812, 824, 1 P.3d 899, (2000). However, Ms. White has
not asserted a claim for damages and civil penalties under K.S.A 50-626 (b)(1). In her Third Party Petition, her claim is only
for civil penalties. She“ pray[s] that this Honorable Court (3) “Award the statutory penalty for each separate act...by each of the
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Third-Party Defendants.” (emphasis added) (ROA Voal. 1, p. 26.) As such, the statute of limitations for KCPA claims brought
exclusively for statutory penalties is the one year statute of limitations found in K.S.A. 60-514(c). Griffin v. Security Pacific
Automotive Financial, 25 F. Supp. 2d 1214, 1217 (D. Kan. 1998). See adso Rubin v. Riffe Homes, Inc., 1999 U.S. Dist. LEXIS
12011, p.7.

The Griffin court based its conclusion on the holdings of two prior federal district court cases, Wright v. Agristor Leasing, 652
F. Supp. 1000, 1018 (D. Kan. 1987), and AgriStor Leasing v. Meuli, 634 F. Supp. 1208, 1218 (D. Kan. 1986), which reached
thesameconclusion, *18 aswell asitsinterpretation of Haag v. Dry Basement, 11 Kan. App. 2d 649, 732 P.2d 392, (1987); 25
F. Supp. 2d at 1217. The Griffin court stated: “It isimplicit from Haag that KCPA actions seeking actual damages and KCPA
actions seeking civil penalties are governed by different statutes of limitations.” 25 F. Supp. 2d at 1217.

The Griffin court explained that “ After reviewing state and federal case law and the statutory language of K.S.A. 60-512(2) and
60-514(c), the court concludes that KCPA actions seeking actual damages are governed by the three-year statute of limitations
period of 60-512(2), and KCPA actions seeking civil penalties are governed by the one-year statute of limitations period of
60-514(c).” 1d.

Since Ms. White premised her KCPA claim exclusively on recovering a “ statutory penalty” as opposed to a statutory penalty
and damages, the 1-year statute of limitations found in K.S.A 60-514(c) applies and bars her KCPA claims.

C. No Factual or L egal Basis For RESPA Claim.
1. REPSA Permits Mark-Ups

Ms. White alleges in her Third Party Petition that KST violated REPSA, 12 U.S.C. 2601 et seq., by “up-charging [her] for
courier and mortgagefiling feesin violation of REPSA.” (ROA Voal. 11, p. 10.) In Moralesv. Countrywide Home Loans, Inc., 531
F.Supp. 2d 1225, 1227 (W.D. Cadl. 2008) the plaintiffs presented a class action claiming that Countrywide charged consumers
improperly for servicesrelated to mortgages. Plaintiffsalleged that Countrywide violated Section 8(b) of RESPA, the California
Financial Code 50505 (incorporates RESPA into state law), and were guilty of unfair, unlawful and fraudulent activity under

the California Unfair Competition Law, Cal. BPC. Code 117200 et seq. Specifically, the plaintiffs claimed that Countrywide
*19 violated Section 8 (b) of RESPA when it marked up charges for services associated with mortgages.

The court in Morales held that Section 8(b) of REPSA does not prohibit mark-ups unless a portion of the charge is split or
kicked or back to athird party vendor. 531 F. Supp. 2d at 1227. In addition, courts in the Fourth, Seventh and Eighth Circuits
have reached asimilar result. Boulware v. Crossland Mort. Corp., 291 F. 3d 261, 265 (4th Cir. 2002); Krzalic v. Republic Title
Co., 314 F.3d 875, 877 (7th Cir. 2002); Haug v. Bank of America, N.A., 317 F.3d 832 (8th Cir. 2003). These courts reasoned
that Section 8(b) is an “anti-kickback” law that Congress intended to prohibit referral fee arrangements.

InMartinezv. WellsFargo HomeMortgage, Inc., 598 F.3d 549,553 (9th Cir. 2010) the court held that under § 2607 overcharging
aborrower for aservice it did not provide is not a violation of RESPA. A third party must be given funds for which it did not
provide a service for a cause of action to present. Id. Section 2607(b) cannot be read to prohibit charging fees excessive or
otherwise, when those fees are for services that were actually performed. Sosa v. Chase Manhattan Mortgage Corp., 348 F.3d
979, 983-84 (11th Cir. 2003). Thus, Section 8(b) does not prohibit mark-ups, because the party charging the fee performs the
service of locating and arranging for the third-party vendor and does not pay any split to that vendor other than for services
performed.

2. RESPA Claim Barred By the 1-Year Statute of Limitations
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Violations of Section 8 (b) are subject to a 1-year statute of limitations. Ms. White clearly filed her claims beyond the 1-year
statute of limitations. The subject loan closing occurred on October 3, 2008, but Ms. White did not file her Third Party Petition
against KST until October 27, 2010, over two years after the closing.

*20 Ms. White argues that the statute of limitations should be tolled for equitable reasons. First, by asking for the statute
to be tolled, Ms. White concedes that REPSA claim was filed out of time. Second, in order to trigger equitable tolling, Ms.
White must show that she provided adequate and due diligence and the KST fraudulently concealed information from her.
Lawrencev. Florida, 549 U.S. 327, 336 (2007). There is no such evidence in the record. Also, Ms. White must show that rare
and extraordinary circumstances prevented the timely filing of the claim. Id. In addition, the act allowing for tolling must bein
addition to the alleged RESPA violation. Friends Univ. v. W.R. Grace & Co., 227 Kan. 559, 564, 608 P.2d 936 (1980).

In Friends, an action was brought by Friends University against the manufacturers of roofing materials used in the construction
of the university's library building. The roof leaked and Friends alleged the defendants were liable on theories of negligence,
strict liability and a breach of implied warranty. 227 Kan. at 559. The district court granted summary judgment in favor of the
defendants explaining that the claims were barred by the relevant statute of limitations. Friends appealed on the grounds that
the statutes of limitations should have been tolled.

The Friends court noted that equitable tolling required a showing of fraudulent conceal ment in addition to the alleged violation,
227 Kan. at 564, and that the plaintiff only alleged the failure of defendant to disclose the crawling of other roofs and the
development of the Zonolite nail constituted fraudulent concealment which tolled the statute of limitations. 1d. The court
disagreed, stating:

There can be no conceal ment which will prevent the running of the statute of limitations where the cause of

action isknown to the plaintiff or there is a presumption of such knowledge. Where the defendant does not

occupy afiduciary or confidential relationship toward the plaintiff, neither affirmative nor passive conduct

of the defendant will constitute such a concealment as to prevent the running of the statute of limitations,

where through reasonable diligence on his *21 part he could have learned of the existence of his cause

of action. It has accordingly been held that the party seeking to toll the statute of limitations must explain

why due diligence did not lead or could not have led to discovery of the facts and the cause of action. 227

Kan. at 564 quoting 51 Am.Jur.2d, Limitation of Actions § 148, pp. 719-721.

Here too Ms. White has failed to claim or show any evidence of fraudulent concealment of KST prior to the expiration of the
statute of limitations. Ms. White has also failed to show that she provided adequate due diligence. Specificaly, it appears that
Ms. White did not begin to view any documents related to her loan closing with KST until CitiMortgage began foreclosure
proceedings and an Answer and counterclaim werefiled on her behalf on September 28, 2010. (ROA Vol. I, p. 51). Inthisregard,
courts have long held that finding an alleged RESPA violation after hiring alawyer past the one-year statute of limitations does
not trigger equitable tolling. Deutsche Bank Nat'l Trust Co., v. Sumner, 44 Kan. App. 2d 595, 608, 245 P. 3d 1057 (2010);
see also Salois Dime Bank of New York, 128 F. 3d 20, 26 (1st Cir. 1997); Meyer v. Ameriquest Mortgage Co., 342 F.3d 899.
(9th Cir. 2003).

Equitable tolling ssimply does not apply here. Even if it did, Ms. White has not asserted a RESPA violation against KST.

V. Whether the District Court Erred in Finding that Closing Agents Have No Duty of Care?
A. Standard of Review

On appeal from agrant of summary judgment, the appellate court applies the samerulesasthetrial court and, where reasonable
minds could differ asto conclusions drawn from the evidence, summary judgment must be denied. Hamming v. Ford, 246 Kan.
70, 72-73, 785 P.2d 977 (1990). In Scott v. Hughes, 281 Kan. 642, 644, 132 P.3d 889 (2006), the court noted
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Summary judgment is appropriate when the pleadings, depositions, answers to interrogatories, and
admissionsonfile, together with the affidavits, show that thereisno genuineissue asto any material fact and
that the moving party is entitled to judgment as *22 amatter of law. Thetrial court is required to resolve
al facts and inferences which may reasonably be drawn from the evidence in favor of the party against
whom the ruling is sought. When opposing a motion for summary judgment, an adverse party must come
forward with evidence to establish a dispute as to a material fact. In order to preclude summary judgment,
the facts subject to the dispute must be material to the conclusive issuesin the case. On appeal, we apply the
same rules and where we find reasonable minds could differ asto the conclusions drawn from the evidence,
summary judgment must be denied. [Citations omitted.] 281 Kan. at 644.

B. No Factual or Legal Basisfor Breach of Contract Claim.

Ms. White claims that KST breached its fiduciary duty to her by charging her too much for courier and mortgage recording
fees; $75.00 and $120.00 respectively. (ROA Val. I, p. 94). First, the aforementioned courier and mortgage filing fees were
set out in a HUD-1 estimate prepared by BNC, not KST. Second, the courier and mortgage registration fees, Ms. White was
actualy charged were reflected in the HUD-1 prepared by KST; courier fee of $40.00 and a mortgage filing fee of $64.00.
(ROA Val. V. p. 382).

Ms. White's breach of contract claim is based on KST not providing a “single accurate settlement statement reflective of the
accurate closing and settlement cost” to her at the loan closing. (ROA Vol. I, p. 90). However, as the district court noted,
Ms. White failed to state a breach of contract claim against KST. (ROA Vol. IX, p. 767-68.) The district court concluded that
Ms. White failed to even allege the requisite elements under Kansas law for a breach of contract. In order to show breach of
contract, the plaintiff must prove: (1) the existence of a contract between the parties; (2) sufficient consideration to support the
contract; (3) her performance or willingness to perform in compliance with the contract; (4) KST's breach of the contract; and
(5) damages to Ms. White caused by the breach. (ROA Val. IX, p. 767-68). See also PIK 4th Civil, 124.01-A; Commercial
Credit Corp. v. Harris, 212 Kan. 310, 313 (1973).

Evenif acontract or someimplied obligation existed between Ms. Whiteand KST, K ST did not breach any contract or obligation
to her. The HUD-1 prepared by KST and signed by Ms. *23 White clearly reflected the courier and mortgage filing fees Ms.
White was charged. KST did not fail to deliver any documents to Ms. White and did not fail to record her mortgage. KST
fulfilled any obligation it had to Ms. White. “Under Kansas law, a party who freely enters a contract is bound by it even though
it was unwise or disadvantageous to the party, so long as the contract is not unconscionable.” Santana v. Olguin, 41 Kan.App.
2d 1086, 1090 (2009) (citing Moler v. Melzer, 24 Kan. App. 2d 76, 77 (1997).

Therecord clearly showsthat Ms. White agreed to pay $40.00 for courier fees and $64.00 for amortgage filing fee. The bottom
line is that KST did not breach any contract with Ms. White. As a result, the district court did not err in granting summary
judgment asto Count I.

C. No Factual or Legal Basisfor Breach of Duty or Good Faith and Fair Dealing.

In Ms. White's brief she argues that the district court improperly granted summary judgment on Count |1 (breach of good faith
and fair dealing) because the district court found there was no contract between Ms. White and KST. However, Ms. White
failsto mention that the district court also found that the claim failed procedurally because although she attached a copy of the
HUD-1 to the Third Party Petition, she alleged that KST breached an oral contract to her. (ROA Voal. VI, p. 767-68).

Generally, aplaintiff cannot plead acause of action for the breach of good faith and fair dealing apart from her breach of contract
claim. Terra Venture, Inc v. JDN Real Estate-Overland Park, L.P., 443 F.3d 1240, 1244 (10th Cir. 2006). “In order to prevail
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on an implied duty of good faith and fair dealing theory under Kansas law, plaintiffs must...plead a cause of action for breach
of contract, not a separate cause of action for breach of duty of good faith. Id. (emphasis added) (quoting Wayman v. Amoco
Qil Co., 923 F. Supp. 1322, 1359 (D. Kan. 1996)). Therationale for theruleisthat “the implied covenant isderivative in nature
in that it does not create or supply *24 new contract terms, but it grows out of existing ones.” Id. (quoting Kindergartners
Cnty., Inc. v. DeMoulin, 249 F. Supp. 2d 1233, 1243 (D. Kan. 2003)).

Simply put, the duty of good faith and fair dealing is not aright separate and apart from the contract. Instead, thisduty isimplied
inevery contract. Terra Venture, 443 F.3d at 1244. For thisreason, aplaintiff cannot sustain separate causes of action for breach
of the duty of good faith. Id. Asaresult, it is clear there is no factual or legal basis for Ms. White's claim that KST breached
any duty of good faith fair dealing to her and the district court did not err in granting summary judgment asto Count I1.

D. No Factual or Legal Basisfor Breach of Fiduciary Duty Claim

Ms. White also claims that KST breached its fiduciary duty to her by charging her too much for a courier and mortgage filing
fee. KST did not owe M s. Whiteany fiduciary duty. “ There are two types of fiduciary relationships, those created by contract
and those implied in law from the surrounding facts and the relationship of the parties.” Danielsv. Army Nat. Bank, 249 Kan.
654, 656 (1991). “ The traditional rule is that the lender-borrower relationship creates no specia duty.” Id.

Kansas courts have imposed a fiduciary relationship on afinancial institution only in instances involving fraud and conflicts
of interest. Daniels, 249 Kan. at 657; see also Rossi, Lender Liability in Kansas: A Paradigm of Competing Tort and Contract
Theories, 29 Washburn L.J. 495, 503-05 (1990). “ A person who is not under any disability or disadvantage may not abandon all
caution and responsibility for hisown protection and unilaterally impose afiduciary relationship on another without a conscious
assumption of such duties by the one sought to be held liable as afiduciary.” Daniels, 249 Kan. at 658.

*25 If there is no fiduciary relationship between a lender and borrower, there surely is no fiduciary relationship between a
company that handles aloan closing for alender and the borrower. There was no special relationship between Ms. White and
K ST and the record does not suggest any special confidence that Ms. White placed in KST prior to or at the loan closing. In
Linden Place v. Sanley Bank, 38 Kan. App. 2d 504, 508, 167 P.3d 374 (2010), the court explained a special confidence as a
situation where a“...special confidenceis placed in one who, in equity and good conscience, is bound to act in good faith and
with due regard to the interest of the one placing the confidence.” 1d. Ms. White and KST simply did not have a relationship
with any special confidences.

Even if afiduciary relationship is found to have existed between Ms. White and KST, KST did not breach any fiduciary duty
to her. Ms. White's claim that she was overcharged for a courier and mortgage filing fees ignores the fact that she signed and
approved the HUD-1 at the loan closing. KST charged the amounts for courier and mortgage filing fees set out in the HUD-1
Ms. Davis went over with Ms. White at the loan closing. ($40.00 and $64.00 respectively) In addition, The HUD-1 signed by
Ms. White states “| have carefully reviewed the HUD-1 Settlement Statement, and to the best of my knowledge and belief, it
is atrue and accurate statement of all receipts and disbursements made on my account or by me in this transaction...” (ROA.
Vol. V. p.389-90).

The district court did not err in granting summary judgment asto Count I11.

E. No Factual or Legal Basisfor Negligence Claim.

K ST, as the closing company, was not negligent because it did not owe Ms. White any duty of care. In order to prevail on a
negligence claim against KST, Ms. Whitewould haveto *26 demonstrate that KST had a duty of care which it breached and
that Ms. White suffered damage as aresult of the breach. Davey v. Hedden, 260 Kan. 413, 426, 920 P.2d 420 (1996).

Mext


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1996065957&pubNum=0000345&originatingDoc=Ia7a683f0a69211e2a555d241dae65084&refType=RP&fi=co_pp_sp_345_1359&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_345_1359
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1996065957&pubNum=0000345&originatingDoc=Ia7a683f0a69211e2a555d241dae65084&refType=RP&fi=co_pp_sp_345_1359&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_345_1359
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2003232163&pubNum=0004637&originatingDoc=Ia7a683f0a69211e2a555d241dae65084&refType=RP&fi=co_pp_sp_4637_1243&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_4637_1243
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2003232163&pubNum=0004637&originatingDoc=Ia7a683f0a69211e2a555d241dae65084&refType=RP&fi=co_pp_sp_4637_1243&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_4637_1243
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2008880229&pubNum=0000506&originatingDoc=Ia7a683f0a69211e2a555d241dae65084&refType=RP&fi=co_pp_sp_506_1244&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_506_1244
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1991200758&pubNum=0000458&originatingDoc=Ia7a683f0a69211e2a555d241dae65084&refType=RP&fi=co_pp_sp_458_656&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_458_656
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1991200758&pubNum=0000458&originatingDoc=Ia7a683f0a69211e2a555d241dae65084&refType=RP&fi=co_pp_sp_458_656&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_458_656
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1991200758&pubNum=0000458&originatingDoc=Ia7a683f0a69211e2a555d241dae65084&refType=RP&fi=co_pp_sp_458_657&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_458_657
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=0101438000&pubNum=0001284&originatingDoc=Ia7a683f0a69211e2a555d241dae65084&refType=LR&fi=co_pp_sp_1284_503&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_1284_503
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=0101438000&pubNum=0001284&originatingDoc=Ia7a683f0a69211e2a555d241dae65084&refType=LR&fi=co_pp_sp_1284_503&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_1284_503
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1991200758&pubNum=0000458&originatingDoc=Ia7a683f0a69211e2a555d241dae65084&refType=RP&fi=co_pp_sp_458_658&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_458_658
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2013233128&pubNum=0004645&originatingDoc=Ia7a683f0a69211e2a555d241dae65084&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1996159341&pubNum=0000661&originatingDoc=Ia7a683f0a69211e2a555d241dae65084&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

CITIMORTGAGE, INC., Plaintiff, v. Dorothy WHITE,..., 2013 WL 1567812...

As noted earlier, the lender-borrower relationship creates no special duty. Daniels, 249 Kan. at 657. In addition, the following
cases establish that alender has no duty to aborrower. DuShane v. Union Nat'l Bank, 223 Kan. 755, 761, 576 P.2d 674 (1978);
North Central Kansas Prod. Credit Assn v. Hansen, 240 Kan. 671, 675-76, 732 P.2d 726 (1987); Dugan v. First Nat'l Bank
in Wichita, 227 Kan. 201, 212, 606 P. 2d 1009 (1980).

If there is no duty of care owed by alender to a borrower, surely there is no duty owed by a closing company to a borrower.
Additionally, in Kansas, duties that arise in contract cannot be remedied in atort action. 10th &. Med. Inc., v. Sate, 42 Kan.
App. 2d 249, 258, 210 P. 3d 670 (2009). The district court correctly assessed the situation in Ms. White's shotgun pleading.
Ms. White claimed a breach of contract in Count | of her Third Party Petition, presumably premised on the HUD-1 she was
provided at the closing by KST. As the district court correctly noted, Ms. White “...may not attempt to create a tort liability
from an action arising out of contract. (ROA Voal. IX, p. 772-73).

Once again, there is no factual or legal basis for the negligence claim that Ms. White asserts, and as a result, the district court
did not err in granting summary judgment as to Count V1.

F. No Factual or Legal Basis For Fraud Claim.
1. The Alleged Overcharging for Courier and Recording Fees|sNot Fraud.

Mark ups for services associated with mortgages are covered by RESPA, and Section 8 (b) of the Act reads:

Splitting Charges: No person shall give and no person shall accept any portion, split, or percentage of any
charge made or received for the rendering of area estate settlement service in connection with a *27
transaction involving a federally regulated mortgage loan other than for services actually performed.

12 U.S.C. 2607.

The Department of Housing and Urban Devel opment isthe agency Congress authorized to administer RESPA, (12 U.S.C. 12617
() interprets this section as prohibiting overcharges. See RESPA Statement of Policy 2001-1, 66 Fed. Reg. 53,052, 53,057-58,
(Oct. 18, 2001) (citing 24 C.F.R. 13500.14 (9) (2) ( “If the payment of a thing of value bears no reasonable relationship to the
market value of the goods or services provided, then the excessis not for the services or goods actually performed or provided.”)

As noted earlier in Morales v. Countrywide Home loans, Inc., Section 8 (b) of REPSA does not prohibit mark-ups unless a
portion of the chargeis split or kicked or back to athird party vendor. 531 F. Supp. 2d at 1227. In addition, courtsin the Fourth,
Seventh and Eighth Circuits have reached a similar result. Boulware v. Crossland Mort. Corp., 291 F. 3d at 265; Krzalic v.
Republic Title Co., 314 F.3d at 877; Haug v. Bank of America, N.A., 317 F.3d at 832. These courts reasoned that Section 8(b)
isan “anti-kickback” law that Congress intended to prohibit referral fee arrangements.

If aclaim for a marked up charge in a mortgage loan transaction is not actionable under RESPA, the Act specifically dealing
with the issue, it is hard to imagine that the marked up charges Ms. White claims rise to actionable fraud or deception under
the KCPA.

2. No Factual or Legal Basisfor Fraud.

Ms. White makes the alarming and unfounded allegation that, “The plaintiff and third party defendants engaged in the
intentional, willful, recklessand/or negligent misrepresentati ons of thetruth and conceal ed material factstoinducethe secondary
market and petitioner to act to her detriment when approving Dorothy for aloan under false pretenses by charging her income
*28 and approving her loan that the lenders knew or should have known she could not afford.” (ROA Val. |1, p.101).
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Ms. White's claim of fraud (Count VI1) against KST does not meet the pleading requirements of K.S.A. 60-209(b). The only
specific claims contained in Count V11 relate to claims against BNC, not KST. K.S.A. 60-209(b) requiresthat a claim for fraud
must be pled with particularity, and the essential elements of fraud that must be plead are:

(2) false (or untrue) representations were made as a statement of existing and material fact;

(2) the representationswere known to be fal se (or untrue) by the party making them, or were recklessly made without knowledge
concerning them;

(3) the representations were intentionally made for the purpose of inducing another party to act upon them,
(4) the other party reasonably relied and acted upon the representations made; and

(5) the other party sustained damage by relying upon them.

Newcastle Homes, LLC v. Thye, 44 Kan. App. 2d 774, 788, 241 P. 3d 988 (2010). Courts strictly enforce the statutory
requirement to plead fraud with particularity. Id. at 788.

Ms. White's broad allegations of fraud in Count V11 of her Third Party Petition fall short of what is required to be plead under
K.S.A 60-209(b). Ms. White did not allege that she relied specifically on any statements made by KST at the loan closing or
that she acted on any statement made by KST in entering into the loan transaction with BNC. Without such allegations, an
action for fraud cannot stand because there is no indication that she would have acted differently had those misrepresentations
not been made. As aresult, the district court did not err in granting summary judgment as to Count V11.

V. Whether the District Court Erred In Not Shifting M ediation Fees?
A. Standard Of Review

*29 The standard of review has been well settled by this court for issues of discovery, “Control of discovery is entrusted to
the sound discretion of the trial court, and orders concerning discovery will not be disturbed on appeal in the absence of clear
abuse of thisdiscretion.” Hill v. FarmBur. Mut. Ins. Co., 263 Kan. 703, 704, 952 P.2d 1286 (1998), quoting Cott v. Peppermint
Twist Mgt. Co., 253 Kan. 452, Syl. 120, 856 P.2d 906 (1993).

Ms. White claims that the district court erred in not shifting the fees for mediation to KST and the other parties because sheis
an elderly person with limited financial means. However, Ms. White cites no authority, either in her original Motion to Shift
Fees (ROA Vol. V, p.456) or in her appellate brief. Instead she argues that district court's failure to shift the fees is against
public policy (although none is cited) and the interest of justice.

Ms. White is asking the court to force KST to underwrite her action against KST. Thisis honsensical. Simply because a party
isin a better position to bear the costs of litigation does not mean that the interests of justice are served by shifting the costs
of that litigation to those parties. Further, Ms. White argues that the shifting of fees is appropriate because she may prevail on
meritorious claims, (all of which have now been dismissed) and recover those fees at the conclusion of the action. However, the
likelihood that Ms. White will prevail on any claim against KST is pure speculation, especially when considering the district
court's granting of KST's Motion for Summary Judgment.

Finally, Ms. White has failed to provide any legal support for her argument that the district erred in denying her Motion to

Shift Fees for Alternative Dispute Resolution. As aresult, for this reason alone her argument should not be considered by the
court. Incidentally raising or arguing a point on appeal without providing authority, is akin to failing to brief an issue, and an
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*30 issue that is not briefed is considered waived or abandoned. McCain Foods USA, Inc. v. Central Processors Inc., 275
Kan. 1, 15, 61 P.3d 68 (2002).

CONCLUSION

All of Ms. White's claims set forth in her Third Party Petition are premised on two HUD-1 Settlement Sheets that she was
provided by Ms. Davis at her loan closing. One prepared by BNC containing their estimated closing costs, including their
estimate of $75.00 for courier fees and $120.00 for a mortgage filing fee. The HUD-1 that Ms. Davis prepared and reviewed
with Ms. White contained the actual closing costs, including a courier fee of $40.00 and a mortgage filing fee of $64.00.

Ms. Davis providing Ms. White with HUD-1's that contained different courier and mortgage filing fees is not actionable.
Providing Ms. White withaHUD-1 at closing that contained BNC's estimate on the closing costs was not aviolation of RESPA
or the KCPA. It was also not a breach of contract, negligence, breach of a fiduciary duty, conversion or fraud. As such, the
district court did not err in granting KST's Motion for Summary Judgment.

WHEREFORE, Kansas Secured Title moves that the Court of Appeals affirm district court's ruling granting KST's Maotion for
Summary Judgment.

Appendix not available.
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